CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study L-637 November 9, 2007

Memorandum 200752

Revision of No Contest Clause Statute (Draft Recommendation)

In April 2007 the Commission approved a tentative recommendation on
Revision of the No Contest Clause Statute (April 2007) The Commission has
considered public comments on the tentative recommendation and has made
some changesto the proposed law.

A draft recommendation that incorporates all of the Commission® decisions
to date is attached. After considering the issues discussed in this memorandum,
the Commission should decide whether to adopt the attached draft as its final
recommendation.

Except as otherwise indicated, all statutory references in this memorandum
are to the Probate Code.

STRUCTURE OF THE PROPOSED LAW

The existing no contest clause statute consists of a OmrtOdivided into two
Odapters.O Chapter 1 includes the main provisions on the operation of a no
contest clause. Chapter 2 includes provisionsrelating to declaratory relief.

The proposed law would repeal Chapter 1 entirely and replace it with a new
Chapter 1. That will avoid confusion that might result if existing section numbers
werereused in the new law.

Chapter 2 would be preserved, with an amendment to the provision that
governsthe scope of declaratory relief (Section 21320)

An uncodified section of the proposed law would provide a one-year
deferred operative date. That would provide a one-year grace period after
enaament of the law, during which existing law would continue.

DEFINITIONS

Proposed Section 21310would provide definitions for key terms used in the
proposed law. Two issues relating to those definitions are discussed below.

Any California Law Revision Commission document referred to in this memorandum can be
obtained from the Commission. Recent materials can be downloaded from the Commission®
website (Www .clrc.ca.gov). Other materials can be obtained by contacting the Commission(@ staff,
through the website or otherwise.
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OReading®
The proposed law usesthe term OgdeadingOin defining a contest:

OMntestO means a pleading filed with the court that would
result in a penalty under a no contest clause, if the no contest clause
is enforced.

Thus, the only action that can trigger a no contest clause is a OgeadingOthat is
Ofled with the court.O
Proposed Section 21310¢) defines a OgeadingOasfollows:

OReadingd means a petition, complaint, cross-complaint,
objection, answer, response, or claim.

That definition is similar to the existing definition of pleading in Section 21305f).
However, the definition in Section 21305¢) also includes a catch-all: Oa other
document filed with the court that expresses the position of a party to the
proceedings.O

The staff invites comments on whether the definition of OdeadingOin the
proposed law should be revised to include the catch-all provision, or make
some other change.

ORotected InstrumentO

The term Opotected instrumentO would be used to describe which
instruments are governed by a no contest clause. Under proposed Section
21310€), a no contest clause would protect the instrument that contains the
clause aswell as:

An instrument that is in existence on the date that the
instrument containing the no contest clause is executed and is
expressly identified in the no contest clause as being governed by
the no contest clause.

A question arose in discussions with the liaison of the Executive Committee
of the Trusts and Estates Section of the State Bar (OTEXCOMO) Suppose an
instrument incorporates a no contest clause by reference or by republication of
the instrument that includes the no contest clause. Is such an instrument itself a
protected instrument?

For example, atrust includes a no contest clause. An amendment to the trust
expressly provides Ohe no contest clause in the trust is incorporated in this
amendment by reference.Olsthe amendment to the trust a protected instrument?
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The question is one of the transferor@ intention. In the example given above,
it is clear that the transferor intended the amendment to be governed by the
incorporated no contest clause and that should be the result. In other cases, the
intention may be less clear.

The staff worked with TEXCOM to see whether language could be added to
the definition of Oprotected instrumentOto address the matter. No consensus was
reached.

The staff recommends that the matter be addressed in the Comment to
Section 21310 In the attached draft, the Comment providesin part:

Subdivision (e)(1) provides that a protected instrument includes
an instrument that contains a no contest clause. That may include
an instrument that expressly incorporates or republishes a no
contest clause in another instrument.

ENFORCEMENT OF NO CONTEST CLAUSE

Proposed Section 21311would govern the enforcement of a no contest clause.
It provides for enforcement against three types of contests: (1) a direct contest
brought without probable cause, (2) a creditor claim, and (3) a property
ownership dispute.

Issues relating to those rules are discussed below.

Direc Contest

TEXCOM is generally supportive of the proposed law on the enforcement of
a no contest clause against a direct contest. However, it has expressed concern
about whether a direct contest should include an action to disqualify a
beneficiary under Section 21350

Action to Disqualify a Beneficiary Under Section 21350

Section 21350disqualifies certain specified types of beneficiaries unless the
beneficiary can prove alack of duress, menace, fraud, and undueinfluencein the
formation of the gift. TEXCOM is concerned that lack of clarity asto who may be
disqualified under Section 21350would make it unfair to enforce a no contest
clause against an action under that section. The staff disagrees.

Existing Sections 21306@)(3) and 21230expressly recognize that a no contest
clause may be enforced against such an action. That is proper, because Section
21350is grounded in concerns about menace, duress, fraud, and undue influence
N all traditional grounds for a direct contest.
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Furthermore, the operation of Section 21350is not overly complex. The list of
persons who may be disqualified is fairly straightforward. The principal source
of uncertainty, whether the provision disqualifying a care custodian applies to a
personal friend who provides services on a volunteer bass, has been settled by
the California Supreme Court. See Bernard v. Foley, 39 Cal. 4th 794,139P.3d 1196,
47 Cal. Rptr. 3d 248 (2006) (no exception to care custodian disqualification
provision for personal friend who provides services informally as volunteer).
The existing rules are likely to change (the Commission has been charged with
studying the statute) but don®present much uncertainty at present.

Finally, the application of a no contest clause to action under Section 21350
would be subject to the probable cause exception. Because the grounds for
disqualification under Section 21350are fairly straightforward, it should be clear
whether a contestant has probable cause to ad under that section.

The staff recommends that the proposed law continue existing law
allowing a no contest clause to be enforced against an action brought under
Section 21350 without probable cause. That is the approach taken in the
attached draft. See proposed Section 213104)(6).

Action to Disqualify a Beneficiary Under Section 6112

On a related point, the definition of Odrect contestO should also include
action to disqualify a beneficiary under Section 6112. Subdivision (c) of that
section provides:

Unless there are at least two other subscribing witnesses to the
will who are disinterested witnesses, the fact that the will makes a
devise to a subscribing witness creates a presumption that the
witness procured the devise by duress, menace, fraud, or undue
influence. This presumption is a presumption affecting the burden

of proof. This presumption does not apply where the witness is a
person to whom the deviseis made solely in afiduciary capadty.

It is clear that action under that section is a species of direct contest. It is an
attempt to invalidate a provision of a will on the grounds of duress, menace,
fraud, or undue influence. What® more, existing law already provides that a no
contest clause can be enforced against an action to contest a gift to a witness of
the instrument making the gift. Section 21307¢).

As with action under Section 21350,the staff does not see any problem that
would result from including Section 6112in the definition of a Odrect contest.O
The factual criteria stated in the section are clear. It should be obvious whether a
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contestant has probable cause to contest a gift under that section. The attached
draft includes action under Section 6112in the definition of Odrect contest.O
See proposed Section 213108)(6).

Probable Cause

Proposed Section 21311@) provides a statutory standard for determining
whether a contestant has probable cause to bring a direct contest:

For the purposes of this subdivision, probable cause exists if, at
the time of filing a contest, the facts known to the contestant would
cause a reasonable person to believe that there is a reasonable
likelihood that the requested relief will be granted after an
opportunity for further investigation or discovery.

The draft comment to that provision explainsits origin and meaning:

The standard for determining whether there is probable cause
to bring a direct contest is drawn in part from former Section
213060), with two exceptions: .

(1) The former standard referred only to the contestant@ factual
contentions. By contradt, subdivision (a) refers to the granting of
relief, which requires not only proof of the factual contentions but
also a legally sufficient ground for the requested relief.

(2) The former standard required only that success be Oikely.O
One court interpreted that standard asrequiring only that a contest
be Okgally tenable.OIn re Estate of Gonzalez, 102 Cal. App. 4th
1296,1304,126 Cal. Rptr. 2d 332 (2002) Subdivision (a) imposes a
higher standard. There must be a Orasonable likelihoodOthat the
requested relief will be granted. The term Orasonable likelihoodO
has been interpreted to mean more than merely possible, but less
than Onore probable than not.OSee Alvarez v. Superior Court, 154
Cal. App. 4th 642,653 n.4, 64 Cal. Rptr. 3d 854 (2007) (construing
Penal Code = 9381); People v. Proctor, 4 Cal. 4th 499,523 15 Cal.
Rptr. 2d 340 (1992) (construing Penal Code = 1033) See Section
2131Qb) (Odrect contestOdefined).

The proposed standard implements the Commission® decision to start with
the existing language in Section 21306(defining Orasonable causeO)and modify
it to raise the required quantum of probability of success.

Objection to OReasonable LikelihoodOStandard

In response to a previously published version of the standard, the
Commission received a comment from David C. Nelson. He finds the proposed
range of probabilities to be too wide, making the standard too unpredictable:
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The standard does not establish a meaningful baseline or
threshold for Orasonable likelihood.OWe know it does not have to
be more probable than not, and so does not have to be greater than
a 50% probability (and probably does not have to be 50%) But how
much less than 50% s sufficient? The explanation says Onore than
merely @ossible.® But even a 1% chance is possible. So at what
point between 1% and 50% does a claim stop being a Omnere
possibilityO and become a Orasonable likelihoodO?Assume you
have a claim with roughly a 25% chance of success. One judge
could call that a reasonable likelihood while another judge might
not. If there is going to be a probable cause exception, the standard
needs to provide a clear threshold. OMore likely than notO is
reasonably clear because it can be equated to greater than a 50%
chance. But reasonably likelihood is ambiguous because it does not
identify a meaningful threshold.

See Second Supplement to CLRC Memorandum 200744, Exhibit pp. 1-2.

The staff does not believe that the likelihood of success on a claim can be
reduced to a numerical percentage. The standards of proof used in the law are
rough approximations. They define a conceptual range of probability.

For example, what is meant by O¢ear and convincing evidence?OMore than a
preponderance, but less than beyond areasonable doubt. It definesawide range
of probabilities, from 51%to near certainty. That standard poses exactly the same
problemsidentified by David Nelson. Is 52%clear and convincing? Is 60%?

Reasonable likelihood and clear and convincing evidence both define arange
of probabilities that are of roughly equivalent magnitude (though covering
different ground). If clear and convincing evidence provides a workable
standard, then reasonable likelihood should be just as workable. To the staff@@
knowledge, the clear and convincing evidence standard is used widely
throughout the law, without causing any significant problems. A standard of
reasonable likelihood should prove equally workable.

The staff recommends the use of Oeasnable likelihoodOin the probable
cause standard.

Creditor Claim

The proposed law would continue existing law providing for the enforcement
of a no contest clause in response to the diling of a creditor@ claim or
prosecution of an action based on it.O See proposed Section 21311¢). The
proposed language isdrawn verbatim from Section 21305@)(1).
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At the October meeting, the Commission invited input from interested
persons and groups on noncontroversial ways that the creditor claim language
might be improved. The staff will present any such suggestions at the December
meeting.

Property Ownership Dispute

The proposed law would also continue existing law providing for the
enforcement of a no contest clause in response to a property ownership dispute.
See proposed Section 21311p). The Commission@ decision at the October
meeting was the same as the decision on creditor claims: continue existing
language from Section 21305@), but invite suggestions for noncontroversial
improvement.

The staff and TEXCOM have informally discussed one possible improvement
to avoid overbroad interpretation of the property ownership dispute provision.
That potential problem and the proposed solution (which is explained and
implemented in the attached draft) are discussed below.

Potential Problem

Existing Section 21305@)(2) provides for enforcement of a no contest clause in
response to:

An adion or proceeding to determine the charader, title, or
ownership of property.

The problem is that this language could be read to describe two distinctly
different kinds of claims:

(1) The transferor is claiming ownership of an asset that belongs to
me. It should not be part of the transferor@ estate.

(2) 1 do not dispute the transferor@ ownership of a purported estate
asset, but | claim that, properly effectuated, the estate plan would
transfer the asset to me.

The first type of claim is clearly what the provision is meant to govern. The
beneficiary is disputing the transferor’s ownership of an asset. If such a claim is
successful, the property is not part of the transferor@ estate. This is the sort of
claim that givesrise to a forced election. The beneficiary can be forced to choose
between acquiescing in the characterization of property stated in the transferor®
estate plan (and take whatever gift is offered by that plan), or dispute the
transferor@ ownership of purported estate assets (and forfeit the gift).
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The second type of claim would be problematic. Under that reading, any
action that would determine a person@ right to a gift under an estate plan could
be characterized as an adion to determine the Oavnership of property.O For
example, if a beneficiary petitions for judicial construction of an ambiguous
provision in a trust, the result might be to determine who receives a gift under
that provision. It could then be argued that the petition to construe the trust was
actually a pleading to determine the OavnershipOof the property at issue in the
ambiguous provision.

That is clearly not the intended meaning of the provision. Such broad
application would swallow all exceptions, opening the door to enforcement of a
no contest clause against many types of indirect contests that are expressly
exempt from enforcement as a matter of public policy. See, e.g., Section
21305p€)(9) (action to interpret instrument is exempt).

Proposed Solution

Proposed Section 21311f¢) would revise the language on determination of
property ownership to limit it to the first situation. Under the proposed
language, a no contest clause could be enforced against:

A pleading to determine whether an asset is part of the
transferor@ estate, if the no contest clause expressly provides for
that application.

Asrevised, the language would focus exclusively on the question of whether the
transferor hasdispositional control of an asset. It would not encompass questions
about who should receive an asset by operation of the transferor® estate plan.

The proposed language would preserve the substance of existing law, while
avoiding the overbreadth described above. The staff recommends that it be
included in the proposed law.

APPLICATION OF COMMON LAW

Proposed Section 21313provides:

This part is not intended as a complete codification of the law
governing enforcement of a no contest clause. The common law
governs enforcement of a no contest clause to the extent this part
does not apply.

That language continues existing Section 21301verbatim.

b8b



Some members of TEXCOM have objected to continuation of that provision,
on the ground that it would be unnecessary after enactment of the proposed law
and might be problematic. It could undo the benefits of the proposed law, by
preserving outdated concepts from the case law.

The staff does not see that as a significant risk. The language expressly
provides that the common law applies only to the extent that the statute does not
apply. That leaves intact court decisions that address matters not addressed by
the statute, while superseding decisions on matters that the statute covers. For
example, proposed Section 21311provides that a no contest clause shall OmlyO
be enforced against the specified types of contests. That language would not
allow for enforcement of a no contest clause in any other circumstances,
notwithstanding any court precedent suggesting otherwise.

The staff recommends that proposed Section 21313 be included in the
proposed law.

DECLARATORY RELIEF

Because the proposed law would continue existing law on the enforcement of
a no contest clause against a creditor claim or property ownership dispute, there
will probably still be some uncertainty asto whether a no contest clause applies
to those sorts of contests. For that reason, the proposed law would continue the
existing declaratory relief provisions, with one substantive change. The scope of
declaratory relief would be expressly limited to questions involving a creditor
claim or property ownership dispute. With the proposed amendments, Section
21320would read asfollows:

21320.(a) If an instrument containing a no contest clause is or
has become irrevocable, a beneficiary may apply to the court for a
determination of whether a proposed pleading would be a contest
within the terms of the no contest clause and whether the no
contest clause could be enforced against the pleading under
subdivision (b) or (c) of Section 21311 The court shall not make a
determination under this section if the determination would
depend on the merits of the proposed pleading.

(b) A no contest clause is not enforceable against a beneficiary to
the extent an application under subdivision (a) is limited to the
procedure and purpose described in subdivision (a).

(c) The statute of limitations for filing any pleading referred to
in subdivision (a) is tolled beginning with the date an application
for the court® determination is made under this section and ending
with the date the court® determination becomes final.
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Proposed subdivision (b) probably isn® necessary. The staff sees no way that
action under Section 21320could be construed asone of the types of contests that
would be subject to a no contest clause under proposed Section 21311.
Nonetheless, subdivision (b) is existing law and would probably provide comfort
to those who proceed under the section. Deletion of the provision might invite

Comment. Section 21320 is amended to limit its scope of
application. The procedure provided in the section may only be
used to determine whether a contemplated action would fall within
the intended scope of a no contest clause that would be enforceable
under Section 21311p¢) or (c).

Subdivision (c¢) continues former Section 21308 without
substantive change.

confusion about whether a substantive change wasintended.

The staff recommends that Section 21320be amended to read as proposed
above.

The staff recommends that the Commission approve the attached draft asits

STAFF RECOMMENDATION

final recommendation. It would provide the following benefits:

Simplification

¥ Eliminate confusion about the operative date provisions that apply
to Section 21305.

¥ Eliminate gaps in the coverage of the public policy exceptions
provided in Section 213050) (e.g., no application to a petition
under the Uniform Principal and Income Act; no application if the
trustor died before the operative date of the exception).

¥ Eliminate confusion about when, if ever, an indirect contest is
actually adirect contest, under Section 21305e).

¥ Eliminate confusion resulting from the overlap of the Orasonable

causeO exception provided in Section 21306 and the Opobable
causeOexception provided in Section 21307.

Protection Against Elder Financial Abuse

¥

#

Generalize the probable cause exception so that it applies to all
direct contests, thereby making it easer to challenge elder financial
abuse.

Clarify the standard for establishing Opobable cause.O

Revise the standard so that it does more than deter frivolous
claims.
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Reduction in the Use of Declaratory Relief

¥ Limit declaratory relief to the determination of whether a creditor
claim or property ownership determination would violate a no
contest clause.

The proposed law would not make any substantive changes to the laws
governing the enforcement of a no contest clause in response to a creditor claim
or property ownership dispute. That may be a missed opportunity for
improvement, but it would not cause any new problems. Given the lack of
widespread support for substantive change on these matters, that is probably the
best that can be done at thistime.

Respectfully submitted,

Brian Hebert
Executive Secretary
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